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Reforming the Procedural Rules
for Business Litigation in Russia:
To What End?

KATHRYN HENDLEY

D isputes are a sad fact of life in business. The optimism with which many
commercial transactions begin can fall victim to problems arising as a result
of changes in the economy or opportunistic behavior by one of the participants.
Perfect knowledge, either about the economy or about trading partners, always
lies just beyond our grasp. Written contracts offer protection from some of life’s
vicissitudes, although they are inevitably incomplete. Even the most detailed
agreement cannot contemplate all possible outcomes. Law comes into play by
setting substantive parameters for contractual relations and by establishing pro-
cedures for handling disputes. When problems arise, however, both the law and
the terms of the contract often take a back seat to concerns over preserving the
relationship. Especially where those involved have worked together for an extend-
ed period, they may be reluctant to resort to legalistic solutions that require them
to don the cloak of adversaries, preferring to seek out a compromise that both can
live with. Such negotiations take place in the shadow of the law. The nagging real-
ization that any failure to reach an accord could result in a lawsuit influences
behavior. The perceived fairness of the courts colors the precise nature of that
influence, such as whether litigation is to be avoided at all costs or is regarded as
a viable option. Procedural rules are critical in setting the tone in that they estab-
lish the rights and duties of all the involved parties.

The basic facts of business life hold true in Russia as they do clsewhere.
Although the popular media and much of the scholarly literature has dismissed
the relevance of law and legal institutions for Russian businessmen, those who
have actually investigated the question empirically have come to recognize that
law is not as marginal as is generally thought.' Just as in other market economies,
businessmen in Russia rarely rush to the courthouse when dissatisfied with the
performance of a trading partner. Rather, they try to find some way to settle the
dispute to their mutual satisfaction. Perhaps they are more open to extra-legal
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solutions, including those that raise the specter of violence, than are their coun-
terparts in the West. But just as in the West, informal strategies represent only
part of the spectrum. The caseload data, together with the results of enterprise
surveys, show that Russian businesses are also open to using the courts to resolve
their disputes when negotiations prove futile.

In Russia, economic disputes are heard by arbitrazh courts, which are institu-
tionally distinct from both the courts of general jurisdiction and the constitution-
al court. Elsewhere I have documented that the criticisms of these courts for being
slow, expensive, incompetent, and corrupt have been overblown.” Although far
from perfect, the arbitrazh courts have demonstrated a capacity to resolve basic
commercial disputes in a relatively timely and low cost manner. Recognizing that
room for improvement remained, policymakers embarked on an overhaul of the
procedural code. A new code was passed by the legislature in the summer and
went into effect in September 2002. In this article, I reflect on the changes intro-
duced in that code in terms of five criteria that encapsulate what businessmen
most need from courts.

* Independence. The Soviet heritage of “telephone law” magnifies the impor-
tance of ensuring the independence of the arbitrazh courts from outside influ-
ence, whether it emanates from those with political or economic power.

» Competence. Russian arbitrazh judges’ experience in handling market
transactions dates back only a decade, leaving some businessmen skeptical of
their ability to comprehend and resolve complex commercial disputes.

» Even-handedness. Businessmen want a level playing field in the courts.
They want assurances that their access to justice is not influenced by the relative
wealth, courthouse connections, or prior legal experience of those involved.

* Efficiency. Speed is essential in processing commercial cases everywhere,
though not at the expense of justice. The precarious financial condition of many
Russian businesses make the need for speed even more pressing, given that their
very survival may depend on the swift resolution of disputes.

* Enforceability. A favorable judgment means little if it cannot be enforced.
Complaints about the difficulty of enforcing judgments have become common-
place among Russian economic actors.

The Independence of Arbitrazh Courts

Businessmen turn to the courts for dispassionate assessments of disputes that have
resisted resolution through negotiation. If the courts are perceived as biased—
whether due to judges’ predispositions or procedural rules that systematically
favor certain groups—businessmen will look elsewhere for assistance. The arbi-
trazh courts have had to fight an uphill battle to build trust. During the Soviet era,
the independence of courts was trumpeted in the constitution but not respected in
practice. Communist Party officials routinely interfered in their work in an effort
to ensure that the outcomes reflected party doctrine.’ In economic disputes that
meant that the needs of the national economic plan often trumped the law in deter-
mining the results.* Consequently, some have viewed the proclamations of
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judicial independence embedded in the 1993 Russian Constitution, as well as in
virtually every piece of legislation relevant to the operation of the arbitrazh
courts, with skepticism.”> Over and over again, judges are implored to look only
to the law when resolving disputes. But the elusive nature of independence com-
bined with the hollowness of prior promises and rampant corruption makes it dif-
ficult to trust the words, however fervently declared.

Institutional design can affect independence by building in safeguards. Any-
thing that makes outside interference more difficult tends to enhance the integri-
ty of the judicial process. When the arbitrazh courts were first introduced in 1992,
all decisions were made by three-judge panels. Because any bribe would have to
be paid to at least two judges, this rule no doubt discouraged such efforts. But it
had the unfortunate effect of slowing down the processing of cases. For this rea-
son, the subsequent revisions of the procedural code in 1995 and 2002 have
brought a steady reduction in the number of cases handled by three-judge panels.
In 1995, inter-enterprise disputes were entrusted to single judges, whereas bank-
ruptcies and cases involving the state as a party continued to be heard by three-
judge panels.® Reasoning that the efficiency gains outweighed the danger of cor-
ruption posed when a case is in the hands of an individual judge, the current code
further restricts the number of cases assigned to three-judge panels. Bankrupt-
cies, which are the category of case in which allegations of influence-peddling
arise most frequently, are still heard collegially,” as are cases involving a direct
challenge to state action.® Regardless of whether the trial is handled by one judge
or by a three-judge panel, the availability of appeals blunts the effectiveness of
bribery by widening the circle of officials who must cooperate in the criminal
enterprise. The 1995 revisions to the procedural code introduced a three-level
appellate process that remains in place to this day.® All appeals are heard colle-
gially and the new procedural code guarantees that the trial judge cannot be a
member of the appellate panel.'®

The rules governing the selection and retention of judges also play an impor-
tant role in determining the parameters of judicial independence. For most of the
Soviet era, judges were chosen through single-candidate elections. Not surpris-
ingly, Communist Party officials carefully vetted the prospective candidates and
any judge who failed to toe the party line would not be renominated in the next
election cycle. Thanks to the reforms of the 1980s, the party was removed from
the selection process. Judges arc no longer clected, but are appointed by the
president.!! But the selection—especially for low-level courts—has been
depoliticized by the introduction of a form of peer review. After mecting the
threshold requirements (twenty-five years of age, legal education, five years of
work experience in the legal field), prospective judges must pass muster with a
judicial qualifications commission.'? Once on the bench, arbitrazh judges have
life tenure and full immunity. They can be censured or removed only if they
engage in criminal behavior. They cannot be prosecuted or otherwise punished
for decisions that run counter to the prevailing political winds."?

Comparative experience shows that salary levels and other financial consider-
ations_can_contribute to creating an atmosphere in the judicial system where
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bribes are tolerated. After all, if judges and others within the system do not earn
enough through their official salaries to provide for their families, they will have
to seek compensation elsewhere.'* The options for earning outside income are
limited for arbitrazh judges. In an effort to preserve their independence, they are
prohibited from engaging in any sort of business activity or working as an arbi-
trator for private arbitration services. The only permitted outside activity is teach-
ing or scholarly writing.!> Although such restrictions make good sense from the
point of view of preserving the appearance and the reality of judicial indepen-
dence, it can leave arbitrazh judges in a bit of a bind. The state tries to compen-
sate by providing generous social benefits, including the right to free public trans-
portation and assistance with obtaining housing, phone service, and admission to
preschool for judges’ children.'® Those perquisites are, of course, reminiscent of
those given to judges under the old Soviet system. Granting or withholding access
to otherwise inaccessible services was one way that Soviet officials gained sway
over judges. Although markets now exist for housing and phone service, a quiet
word from a local or regional official can easily move a person up to first on an
otherwise endless list. In interviews, arbitrazh judges have told me that they
would prefer to have these benefits monetized, both to preserve the appearance
of independence and to give them the option of how to use the resources. Whether
local and regional officials have used their influence over service providers to
gain a foothold with arbitrazh judges cannot be known, but is certainly possible.
The compromised heritage of courts from the decades of Soviet power gives more
weight than deserved to any hint of political sway.

A potentially greater danger that extralegal influences will be introduced is
posed by the decision to facilitate the participation of laymen in the decision-
making process. Over the objection of top arbitrazh officials, the Duma deputies
inserted provisions that allow litigants in inter-enterprise disputes to petition to
have two lay assessors (arbitrazhnye zasedateli) sit alongside the judge with an
equal voice in the outcome.'” The use of assessors in arbitrazh is a relatively
recent innovation. It began as an experiment in 1996 and was soon incorporat-
ed into the procedural code.'® It is never mandatory, but lies within the discre-
tion of the litigants. The pool of assessors includes those over twenty-five years
of age with relevant business experience.!” When asked about his regrets regard-
ing the new code, Venyamin Yakovlev, the chairman of the Higher Arbitrazh
Court, highlighted that feature.?’ Although appreciating the desire of enterpris-
es to have some say in who will decide their case, he feels that it is inappropri-
ate in state-sponsored courts. If parties desire greater control, they have the
option of submitting their disputes to private arbitration tribunals (treteiskie
sudy). Explaining his rationale, he noted, “We objected because we are a state
court. Above all, our courts must be absolutely impartial. And if there is some
sort of conflict, such as the judge having some sort of connection with one side,
then he cannot be a judge in that case. Despite our objections, the amendment
was adopted.”' Some commentators are more optimistic, pointing out that the
presence of experienced businessmen (who are to serve as assessors) can be
“productive” in complicated cases.?
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The Competence of Arbitrazh Courts

The willingness to submit a business dispute to a court rests on the assumption
that the judge is competent. If businessmen begin to question whether judges are
up to snutf, then they may begin to pursue other options. The relatively short his-
tory of market relations in Russia complicates the task of earning trust for arbi-
trazh judges. Although the usual grumbling accompanies losses by enterprises in
garden-variety contractual disputes, survey data show that most Russian managers
have confidence in the courts. Complaints have been more strident with regard to
matters of corporate governance. The press, both domestic and international, has
also jumped into the fray,
assailing the courts for what
they regard as incompetence in  ““The parallel processes often resulted

the seemingly endless battles jn inconsistent decisions and left the
for corporate control that raged company officials in a quandry

in the late 1990s. e g s
The procedural boundaries about which judicial order to obey.

between the arbitrazh courts

and the courts of general juris-

diction opened the door to

shareholder battles. Tradition-

ally the jurisdiction of the

arbitrazh courts has been limited to disputes involving companies or other legal
entities (including individuals who had officially registered as entrepreneurs),
while all cases involving individuals have been heard by the courts of general
jurisdiction.?® For the most part, that division worked well, ceding business dis-
putes to the arbitrazh courts and leaving the remainder to the other courts. Pri-
vatization, which gave rise to both individual and corporate shareholders, threw
a wrench into the works. Companies often found themselves waging two-front
wars as their corporate shareholders would challenge them in arbitrazh court
and their individual shareholders would file suit in a court of general jurisdic-
tion. The latter claims, which became known as “babushkinic isky,” were typ-
ically filed by shareholders with one or two shares with the sole goal of block-
ing some action planned by management. Often the petitioner-shareholder was
a pensioner who had been paid handsomely for his services as a surrogate. The
most notorious example occurred in 2001 when a single shareholder was able
to paralyze Lukoil’s exports of oil to Eastern Europe for several days based on
allegations of the improper election of officers. The dueling norms for where
cases were to be filed facilitated the confusion. Unlike arbitrazh cases, which
must be filed in the court closest to the defendant, the courts of general juris-
diction allow petitioners to file in the court closest to them. The parallel
processes often resulted in inconsistent decisions and left the company officials
in a quandary about which judicial order to obey. As the vice chairman of the
Chelyabinsk arbitrazh court noted, “This practice is destroying the judicial sys-
tem because it creates . doubt about the mandatory nature of judicial act.”?*
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The expansion of their jurisdiction in the new procedural code promises to
allow the arbitrazh courts to cut a broader swath across economic disputes.?
Arbitrazh courts now have jurisdiction over all disputes between shareholders and
management, regardless of whether the shareholder is a person or a legal entity.?®
That reform was enthusiastically endorsed by Dmitri Kozak, the head of the
presidential commission on judicial reform, who commented:

I consider that all cases connected with legal entities must be transferred for reso-
lution to the arbitrazh courts, because otherwise we will have parallel processes for
business conflicts. Having lost the case in arbitrazh, a company will give one share
to a babushka from Kostroma and will add to the people’s court a directly contra-
dictory decision. Justice will end up in a dead end because the bailiff will have iden-
tical grounds for enforcing both decisions.?’

Doubts were expressed by members of the Russian Supreme Court as well as some
lawyers on the grounds that the arbitrazh courts, which are located only in region-
al capitals, are less accessible than are the courts of general jurisdiction.”® The
receptivity of the arbitrazh courts to hearing cases in camera when the parties are
unable to appear mutes this objection. On the question of competence, lawyers uni-
formly praised the shift of forum. For example, one Moscow lawyer commented:
“The transfer of petitions of shareholders to arbitrazh is a positive thing. To bring
cases to the people’s courts is simply unpleasant. The qualifications of arbitrazh
judges with regard to economic disputes is incomparably higher than the qualifi-
cations of the judges of the courts of general jurisdiction.””?

Whether this shift in the jurisdictional boundaries will bring an end to oppor-
tunistic litigation by corporate gadflies remains to be seen. The most obvious
loophole has been closed. Agitators can no longer use last-minute court orders
from far-flung courts to discombobulate annual meetings. Lyudmilla Maikova,
the chairman of the cassation court for the Moscow okrug, believes that the
practice will die out. “Now if such cases will be brought, it will be only in the
arbitrazh courts. But I very much doubt that they will arise in the same num-
bers as now. It’s not a secret to anyone that such cases have been brought only
as a ruse in order to drag out the process.”* The editors of Vedomosti, a lead-
ing Moscow business newspaper, are less sanguine. In an editorial written about
six weeks after the new rules came into effect, they noted that, “{t]he new arbi-
trazh procedural code cannot stop the wave of questionable decisions of the
people’s courts on the basis of which headquarters have been stormed and the
leadership and shareholders’ lists of companies have been changed.” They argue
that lawyers are ferreting out and exploiting loopholes unperceived by legisla-
tors and call on the Supreme Court and the Higher Arbitrazh Court to end the
confusion by issuing decrees that effectively stop the courts of general juris-
diction from hearing conflicts between shareholders and management.?!

The chairman of the Higher Arbitrazh Court sees this procedural innovation
as offering widespread benefits. “In my view, the reward is not for the courts, but
for the litigating parties and for our economy.”*? Litigation now offers more cer-
tainty to shareholders and management alike, which should act to build confi-
dence in the competence of the arbitrazh courts.
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The data collected by the arbitrazh courts for the last quarter of 2002, during
which the new APK was in effect, indicate that these two procedural innovations
are not laying dormant. For example, in each of six arbitrazh courts for which 1
obtained caseload statistics for 2002, the court had heard cases involving litigants
that were neither legal entities nor registered entrepreneurs. These are cases that,
under the 1995 APK, would have been ceded to the courts of general jurisdiction.
The numbers of these cases varied widely, from 341 in the Moscow City court to
1 in Saratov and their likely impact has been minimal, but the mere fact that they
have been brought is worthy of note.?* Along similar lines, these data show that
the courts of general jurisdiction have begun to transfer cases to the arbitrazh
courts. Though the numbers of cases involved are larger than those of individual
petitioners, they still represent less than 5 percent of the cases heard by the courts
during these final three months of 2002.

The Evenhandedness of Arbitrazh Courts

Equal treatment of all parties is what distinguishes a kangaroo court from a
respected state-sponsored court. Not surprisingly, the procedural rules governing
the arbitrazh courts have consistently emphasized the equality of parties.** Tout-
ing the foundational role of equal treatment may not be sufficient to achieve it in
practice. Many factors contribute to the degree of equality experienced by liti-
gants. The nonadversarial nature of the arbitrazh process renders the neutrality
of judges critical. Although parties have the right to be represented by counsel
and usually are, judges carry out most of the questioning and, of course, interpret
the evidence and decide which side has carried the day. If judges are not open-
minded in resolving disputes, it undermines the integrity of the institution. The
process of selecting judges (described above) is intended to weed out both the
incompetent candidates and those with an agenda. If one of the parties believes
the assigned judge to be biased, they have the right to petition for his or her
recusal. This right has been in place since the advent of the arbitrazh courts,
although the bases for it have been expanded in the most recent procedural code.*
Such petitions have been relatively rare over the history of the system and are
often perceived by the judge and the other parties as a stalling tactic.’® They are
referred to the chairman of the court.

Just as important to ensuring cvenhandedncess as judicial objectivity are the
underlying procedural rules. Sometimes rules that seem fair turn out to affect
certain parties disproportionately. For example, the procedural codes in effect
during the 1990s called on both sides to show up for the hearing with their evi-
dence in hand. Although such a rule appeared to be unbiased, it had the effect
of preferencing better-financed and more experienced parties who could mar-
shal their evidence effectively. Such parties were often able to ambush the other
side at the hearing, overwhelming the court with evidence and leaving the other
side incapable of responding. That was most common in complex litigation,
such as cases involving questions of corporate ownership. In an effort to dis-
courage such “Perry Mason moments,” the new procedural code introduces a

Reproduced with permission of the'copyright owner. Further reproduction prohibited without permission.




370 DEMOKRATIZATSIYA

preliminary stage of the process for complex cases. Judges now have two
months to work with the parties to make sure that all of the relevant evidence
is assembled before the case is set for a hearing.3” The parties now have an affir-
mative obligation to make the other side aware of their arguments before the
hearing commences.*® Yakovlev has described the introduction of this quasi-
discovery stage as one of the key innovations of the new code, noting that, “the
process is more open and transparent, allowing the parties to be better prepared
and the courts to make legal and well-grounded decisions.”*

Observers of the U.S. legal system are keenly aware of the extent to which
unevenness in the quality of representation of the parties can affect outcomes. In
judge-centered systems such as Russia’s arbitrazh courts, the impact of poor
lawyering is less devastating but can still give rise to inequities. Being represent-
ed has grown commonplace over the decade of these courts’ existence.*® But the
procedural rules in effect for much of the period were lax about who could serve
as a representative.*! Indeed, literally anyone could act in that capacity, provided
that they had been authorized to do so by the company charter or held a valid
power of attorney (doverennost’). As a result, the caliber of the representation was
inconsistent and, in my experience of observing several hundred hearings during
the 1990s, seemed to have little to do with whether the representative had legal
education. Irrespective of their background, representatives had a tendency to
show up in court unprepared. Judges complained vociferously about this practice
in interviews, but felt themselves unable to do much about it because of the cum-
bersome procedures for civil contempt.

The new procedural code takes a more restrictive approach.*? Enterprises are
still free to send any employee to represent them in arbitrazh court, regardless of
whether he or she has any legal training. But if they look outside for representa-
tion, they are limited to advokaty.** Within Russia’s divided legal profession,
advokaty are the lawyers who specialize in litigation, though to date they have
concentrated mostly on criminal defense work. During the 1990s, as the Soviet-
era restrictions on lawyers dissipated, lawyers who were not advokaty, namely
yuristy, began to open law firms and to develop corporate practices. Although
outside counsel remained the exception rather than the rule in arbitrazh courts
during the 1990s (especially outside Moscow), when they did appear, they were
more likely to be yuristy than advokaty. That makes the choice to preference
advokaty in the new code curious. Alexander Buksman, who heads the office
(glavnoe upravlenie) of the Ministry of Justice for the city of Moscow, explained
it in this way:

The advokaty succeeded in convincing [the drafters] that they behaved the most pro-
fessionally and were best able to carry out the function of representation in the arbi-
trazh courts. Thus the so-called legal firms, which factually carry out advokatskii
activities but are not advokaty, must leave the arena. Now it will be clear to the
court: whether before them is an advokat or whether it is another representative of
the enterprise or organization. But I for one do not think that this infringes on the
rights of yuristy. I consider that this norm of law clarifies their place.**
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Top officials of the Higher Arbitrazh Court likewise stressed concerns over the
competence of counsel when justifying the change.* Others on the high court
contend that the priority given to advokaty was mandated by the new law on the
legal profession.*® An editorial in Vedomosti published soon after the code had
cleared the final hurdles in the legislature took a more conspiratorial view, ques-
tioning whether the provision might not be a way of getting rid of the competi-
tion posed by foreign law firms.*’ The attitude of the yuristy has been less hys-
terical than might be expected. To be sure, they are annoyed, but they have already
figured out a way around the apparent ban by making the yurist an employee of
the client enterprise during the trial. They have expressed exasperation at having
to exploit loopholes to represent longstanding clients.*®

The tightening up of the rules relating to representation coincides with a broad-
er reform of the legal profession, embodied in a new law governing the advokatu-
ra. The goal is to bring some structure to a profession that has existed in a free-
form state for the past decade. The bravado of the yuristy who have publicly
vowed to flout the prohibition on their participation in arbitrazh cases suggests
that they will not go easily into the night. How all of this will affect the quality
of representation in arbitrazh courts is unclear. In Moscow, where a business bar
has begun to develop, my observation of court proceedings in the late 1990s
revealed that parties who had competent in-house counsel or had retained quali-
fied outside counsel had a distinct advantage over ill-prepared opponents (both
represented and unrepresented). Only time will tell whether the reforms will stem
this trend or contribute to it.

The Efficiency of Arbitrazh Courts

Petitioners’ desire for quick resolution of their business disputes is self-evident. Just
as obvious is the presence of countervailing forces. In unified judicial systems, busi-
ness disputes have to jockey for the court’s time with criminal cases, which take
priority. Moreover, defendants in business disputes rarely crave speed, particularly
if liable, preferring to delay the day of reckoning for as long as possible. They learn
to manipulate the procedural rules to drag out the proceedings. Not wanting to sac-
rifice justice to efficiency, judges are loath to cut defendants off.

The Russian arbitrazh courts hear only business disputes and so need not bal-
ance concerns for economic justice with those of personal liberty. Although they
have a reputation for dilatoriness within the popular press and scholarly litera-
ture,* a careful review of the data reveals the criticism to be overstated.”® From
the outset, those courts have demonstrated a strong interest in processing cases
expeditiously. Rather than leaving the timetable up to the discretion of judges
(thereby opening the door for defendants to engage in delaying tactics), the pro-
cedural rules in effect during the 1990s established a firm two-month deadline
for processing cases.®! That put enormous pressure on judges, who had to review
the complaint, send out the notice of the time and place of the hearing, hold the
hearing, and render the decision within the relatively short two-month window.
Further complicating matters is the patent unreliability of the Russian mail ser-
vice. If either party fails to receive notice of the hearing (as evidenced by the
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appearance of the plaintiff at the hearing and the receipt of the notice of delivery
of the complaint to the defendant), then the hearing has to be postponed, risking
violation of the deadline. Given all of those difficulties, combined with the grow-
ing complexity of the claims brought to the arbitrazh court, the record is truly
remarkable. Nationally the number of decided cases that violate the two-month
deadline has never exceeded 5 percent.’? As this suggests, the shadow of the dead-
line hangs over all proceedings. Judges are acutely aware of it and strive to meet
it. Their record in doing so shapes their reputation among their colleagues and
affects their chances for promotion and raises.>® Interviews with arbitrazh judges
conducted periodically throughout the 1990s indicate that some judges are
uncomfortable with the heavy
emphasis on speed, likening
“Whether it will be as enthusiastically the judicial process to a con-

embraced by debtors or by creditors veyor belt.
who are less familiar with, and The new procedural rules

. adopt a more nuanced ap-
perhaps less trusting of, the courts proach. Rather than a flat rule

remains to be seen.” for all cases regardless of their
complexity, the code now
divides arbitrazh cases into
three categories, each of which
has separate timetables. Cases
involving the state as a party, which are known as administrative cases, retain the
traditional two-month deadline.>* At first glance, that choice seems odd. For the
past few years, administrative cases have had a markedly higher rate of delay than
have cases between two private parties (known as civil cases).® But the primary
reason for the tardiness was not sloth but the requirement that all such cases be
heard by three-judge panels, which bogged down scheduling. As I noted above,
the new rules allow most administrative cases to be heard by a single judge (just
like civil cases), which should speed up their resolution, especially given that tax-
related disputes, the single largest category of administrative cases, are no longer
required to be heard by a panel.

Cases that call on the court to act as a debt collector constitute the second cat-
egory. As inter-enterprise arrears mounted during the 1990s, enterprise managers
increasingly turned to the arbitrazh courts for relief.’® Nonpayment cases made
up the majority of civil cases heard by the courts during the 1990s.°” As a rule,
the debtor-defendant did not contest the amount owed—often they did not even
participate in the process—but the procedural rules still required a full-fledged
hearing.’® In an effort to streamline those sorts of cases, the new code establish-
es a “summary” procedure (uproshchennoe proizvodstvo).”® Yakovlev explained
that it will be “shorter and simpler,” noting that it

can even take place without holding a judicial hearing, only on the basis of writ-
ten documents. But this form is permitted when the parties have no objection to
it, and also when the cases have no question at issue (bessporno) or involve small
(neznachitel’no) sums. For example, an energy-supplying organ provides energy,
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but isn’t paid. Where’s the dispute? The entity not paying says that it has no money.
Here everything is clear, but still we handle such disputes according to the gener-
al procedure which is complicated and difficult. Now everything proceeds differ-
ently. As a result, the resolution will be quicker for simple or small cases and, con-

sequently, the time of judges will be freed up for resolving more complicated

cases. %

Cases that fall into this category will be decided by judges on the basis of the
pleadings and other documentary evidence submitted by the parties. The turn-
around time is quick; the judge has only a month to render a decision. Either side
can opt out of the “summary” procedure with no prejudice. As Yakovlev notes,
the appeal of this alternative is obvious for utilities and other companies that fre-
quently find themselves in arbitrazh court as plaintiffs. Whether it will be as
enthusiastically embraced by debtors or by creditors who are less familiar with,
and perhaps less trusting of, the courts remains to be seen. The introduction of
this “summary” procedure has been seen as a bold and necessary reform that has
the potential to dramatically reshape debtor-creditor relations in Russia.

The caseload data for the last quarter of 2002 indicate that this procedural
change has been embraced enthusiastically by creditors, especially in Moscow.
For example, more than 60 percent of the non-payments cases brought in the
Moscow City court were diverted to this “summary” procedurc. Elsewhere liti-
gants took a slightly more measured approach, as the experience of the Novosi-
birsk and Saratov courts illustrate, where approximately 30 percent of the cases
brought in the last three months of 2002 were heard using this new procedure.

The remainder of the cases brought to the arbitrazh courts will go through the
two-stage process, beginning with discovery and proceeding to trial (as described
above). Included within this third category is complex civil litigation as well as debt
cases involving large sums or parties that want their day in court. Those cases will
go through a preparatory period that is not supposed to exceed two months. During
that time, the parties will lay out the contours of their cases for each other and for
the judge. When the judge determines that the parties are prepared, the case will be
set for trial.®' The decision must be rendered within a month of that date.®> Although
the timetable has ostensibly been loosened for complex cases, judges have been
assigned additional tasks, making the extra time something of a mixed blessing.

Although the introduction of separate deadlines based on the nature of the case
reflects a desire to enhance the efficiency of the arbitrazh courts, it is a measured
effort. The drafters carefully considered the demands of the various types of cases
and set deadlines that they deemed reasonable. At the same time, they have
reshaped the role of the judge. In complex litigation, judges are now expected to
assume a more managerial role; they are supposed to make sure that relevant evi-
dence is assembled before everyone’s time and money is wasted on a trial. The
new code also expresses a strong policy preference for settlements (mirovye
soglasheniya) and directs judges to do whatever possible to encourage feuding
parties to find some middle ground, thereby economizing on state resources.®
Taken as a whole, however, the new code is unquestionably more complicated.
With the customized procedural rules comes a risk that laymen will find them
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impenetrable. One of the advantages of the prior code was its simplicity, but it
may have outlived its usefulness.

The Enforcement of Arbitrazh Court Judgments

In an interview given in the mid-1990s, Yakovlev characterized enforcement as
the “Achilles’ heel” of the arbitrazh system.®* Survey data indicate that the
users of the arbitrazh courts agree with his negative assessment. When asked
to rate the extent to which difficulties with enforcement constituted an obsta-
cle to using the arbitrazh courts on a zero to ten scale in a survey fielded in
mid-1997, 61 percent of enterprise managers responded with scores of eight or
higher, indicating that they viewed it as a serious impediment.®® Those derisive
attitudes are borne out by the behavior of litigants. In spring 2000, I tracked
one hundred nonpayments cases in Moscow, Saratov, and Ekaterinburg.
Although the petitioners uniformly prevailed in court, only six of the debtor-
defendants paid voluntarily. Most of the petitioners ultimately ended up getting
some portion of what the court awarded them, but only after considerable effort
on their part.

Clearly the enforcement system is not meeting the needs of litigants. Untan-
gling the reasons why is difficult. The fact that the courts have shouldered much
of the blame is ironic given that they have little responsibility for, or control over,
the enforcement process. For the most part, judges’ involvement ends when their
judgments are issued. Judges can issue orders compelling the losing side to pay,
but these only duplicate the decision. If a party chooses to defy the court, it is
unhbikely that further exhortations from that quarter will make much difference.
The more troubling question is why flouting the court has become the norm in
post-Soviet Russia. That behavior is not limited to financially strapped enterpris-
es where it could be excused on grounds of expediency. Rather it has become a
way of life for run-of-the-mill enterprises and seems to carry no consequences.
Those who fail to pay are not branded as shirkers nor are they ostracized. A full
exploration of the reasons why is beyond the scope of this article, but there can
be little doubt that a lack of respect for the courts is partially responsible. Thus
far, the efforts to improve enforcement have avoided explanations grounded in
legal culture and have, instead, concentrated on fixing the institutional structure.
In the late 1990s, a wholesale reform was undertaken.% The officials charged with
implementing decisions, known as bailiffs or sudebnye pristavy, were given more
authority to go after delinquent defendants. Incentives designed to encourage
those officials to pursue judgments aggressively (including financial bonuses)
were embedded in the new institutional structure. Although the reforms represent
an improvement, problems persist. Bailiffs answer for judgments of both the arbi-
trazh courts and the courts of general jurisdiction.®” The bulk of their time is
devoted to chasing down deadbeat dads for child support, leaving little time for
going after corporate debt.

Because the courts do not answer for the enforcement of their judgments, the
potential impact of new procedural rules is naturally circumscribed. But recog-
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nizing the dire need to signal their concern with the problem, the drafters
increased the number of articles in the code relating to enforcement. They have
attempted to strengthen the capacity to collect judgments. One small but potent
change increased the period during which a court order compelling payment
(ispolnitel’'nyi list) is valid from six months to three years (compare art. 201,
1995 APK, with art. 321, 2002 APK). If the losing side does not pay of its own
accord, the victor can obtain an ispolnitel’nyi list from the court and on pre-
senting it to the loser’s bank is entitled to receive the amount of the judgment.
Sounds simple enough, but the illiquidity of most Russian enterprises has left
insufficient funds to satisfy judgments. When that happens, the ispolnitel’nye
listy stack up and are paid, as among private creditors in the order received
whenever money comes into the account. Extending the validity of the court
orders to three years would seem to make them more viable. Although enter-
prises can hide assets and avoid using their bank account(s) to elude responsi-
bility, having to do so for three years—as compared to six months—will be a
greater inconvenience.

The institutional reforms to the enforcement system are reflected in the new
procedural code. The earlier code focused solely on the potential for bank mis-
feasance,® but the new rules also allow bailiffs (sudebnye pristavy) to be called
to answer for their actions as well as for their failure to act.%’ The court’s powers
with regard to such claims go beyond a right to order bailiffs to alter their behay-
ior to contemplate the possibility of monetary damages.” To make it easier for
disgruntled litigants to air their dissatisfaction with sudebnye pristavy in court,
all filing fees are waived for such cases.

Taking a broader view of the problem of enforcement, the drafters attempted
to beef up the capacity of the court to impound assets during the trial. Whether
those efforts will bear fruit is uncertain. Judges have long had the right to freeze
the assets of parties (usually defendants) at any point during the judicial process
if they are convinced that the assets might mysteriously disappear and be unavail-
able to satisfy a judgment.”" In practice, however, many judges have been reluc-
tant to grant such petitions, fearing that defendants’ businesses would suffer from
having their working capital frozen. They have demanded clear and compelling
evidence that the judgment will not be paid before issuing any order. Petitioners
have found themselves in a classic catch-22—the definitive proof is available only
when the case is concluded and the defendant’s coffers are empty, but then it is
too late. That high burden of proof was not mandated by statute, but evolved as
an informal norm among arbitrazh judges and seemed to dampen the enthusiasm
of creditor-petitioners for the procedural tool.”> The new code expands the pro-
visions relating to freezing assets. The new language clarifies that a petitioner can
seek an order freezing the defendant’s assets when the complaint is filed.”® At the
same time, a provision is included that gives the defendant the right to demand
that the petitioner post a bond in case the defendant prevails in the case and suf-
fers damages due to having its assets frozen.” Although reasonable on its face,
that provision may well dissuade petitioners, especially those in a precarious sit-
uation, from protecting themselves.
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Conclusions

The increased intricacy of the procedural rules governing the arbitrazh courts in
the new codes represents a leap forward in terms of the professionalization of the
courts. Over the past decade, they have successfully shed their Soviet heritage of
being a mouthpiece for the state and have emerged as a trusted and respected tri-
bunal. The gradual increase in the number of cases heard and resolved (after a
decline between 1992 and 1994) speaks to this as well.”” The new rules allow the
courts to measure their responses to cases based on the parties involved, the
amount at stake, and the complexity of the issue raised. If all goes as planned,
both justice and efficiency should be maximized. Judges will be able to stream-
line cases in which there is no real disagreement, leaving them more time to
devote to complicated disputes. The imposition of a mandatory preparatory stage
for such cases should ensure that courts do not spin their wheels waiting for
relevant evidence to be produced. That rosy scenario depends on judges as well
as litigants and their representatives complying with the new procedural rules as
written, which is unlikely. The very nature of a trial encourages both sides to inter-
pret the rules to suit their purposes. What sort of permutations will emerge
through practice remains to be seen. Although some of the experiments may not
work out as expected, what is certain is that the work of the arbitrazh courts will
be remade as a result of this new procedural code.
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